
OXFAM IRELAND POLICY BRIEFING 28 FEBRUARY 2017 

www.oxfamireland.org  

 
The Tondo slum as seen through a fence in Manila, the Philippines. Previous Oxfam research has found that 200 million more 
people will be in extreme poverty by 2030 unless economic inequality is addressed. Large-scale tax dodging by corporations 
and wealthy individuals is a key driver of the growing gap between rich and poor. Photo: Dewald Brand, Miran for Oxfam 

 

MANTRAS AND MYTHS: 

A true picture of the corporate tax 
system in Ireland 
 

 

 

 



2 

CONTENTS 

 

Introduction…………………………………………………………………... 3 

Executive summary…………………………………………………………. 5 

Part One: Ireland Inc.: The current state of Ireland’s tax policy….. 10 

The Double Irish and Double Taxation Agreements……………………... 13 

Ireland’s intellectual property regime……………………………………… 14 

CASE STUDY: Blue sky thinking: aircraft leasing in Ireland……………. 17 

Transfer pricing and tax rulings ……………………………………………. 18 

Tax rulings system …………………………………………………………... 20 

Tax and development: Ireland’s role …………………………………….… 21 

Special Purpose Vehicles/ Section 110 companies ……………………... 22 

Conclusion to Part One ……………………………………………………... 23 

Part Two: Ireland on the international stage ………………………….. 24 

The OECD Base Erosion and Profit Shifting (BEPS) project …………... 24 

The BEPS agenda at the EU ………………………………………………. 25 

EU Anti-Tax Avoidance Directive ………………………………………….. 26 

Country by country reporting …………………………………………….…. 26 

Public country by country reporting …………………………………….….. 27 

Formulary apportionment and the CCTB……………………………….…. 28 

A global tax body …………………………………………………………..... 29 

Conclusions and Recommendations ……………………………….….. 30 

Glossary ………………………………………………………………….….. 34 

Acknowledgement: This report is based on research undertaken by Hannah 
Grene and Mary Cosgrove on behalf of Oxfam Ireland. Oxfam Ireland also 
wishes to acknowledge the assistance of Francis Weyzig, Aurore Chardonnet, 
and Susanna Ruiz in the production of this report. 
 

This publication has been produced with the assistance of 
the European Union. The contents of this publication are the 
sole responsibility of Oxfam Ireland and can in no way be 
taken to reflect the views of the European Union. 



 3 

INTRODUCTION  

This is an important and timely report. It sets out comprehensively the 

challenges posed to sustainability – local and global, economic and so-

cial – when a tax system is open to be abused by those intent on global 

tax avoidance. At a time when the world is struggling with the challenges 

posed by the UN Sustainable Development Goals (SDGs), the issue of 

tax avoidance and evasion is more critical than ever. The SDGs set out 

ambitious targets for the world under seventeen headings, and all of 

them require a functioning, fair and effective tax system. In the presence 

of tax avoidance of the kind described in this report, it will be impossible 

for most countries, least of all developing countries, to address issues of 

poverty, quality education, good health, clean water and sanitation,  

gender equality, innovation and industrial infrastructure, decent work and 

economic growth, to cite only seven of the seventeen goals.  

This is what is at stake in the debate. Tax avoidance, far from being a 

victimless crime, is a hidden killer, affecting lives remote from the board-

rooms and office blocks in which financial and economic decisions are 

made; the effects are indirect, but no less real for that. This report,  

shining a light on the impact of the Irish tax system, deserves careful 

consideration by anyone with a policy brief. 

The major contributions of the report centre on documenting profit  

shifting through Ireland. There is a timely focus on the aircraft leasing  

industry, and concern is expressed about the adequacy of a series of 

specific measures and aspects of the Irish tax system, notably double tax 

treaties, transfer pricing rules and changes to the S110 tax avoidance 

measures on SPVs, or special purpose vehicles. The new knowledge 

box and broader measures around intellectual property (IP) are rightly 

singled out for scrutiny, and this is an area which merits considerable  

attention to the implementation of the rules and their impact on the align-

ment of profits recorded and work done within global groups.  

A key recommendation is to work towards greater transparency and  

accountability. This is clearly in line with public expectations, which have 

changed significantly in the past decade. Transparency is also necessary 

in order to appropriately monitor the impact of our tax system; the report 

notes that the spillover analysis conducted by government would have 

been more effective had richer data been publicly available.  

Transparency in the area of tax rulings, another area highlighted in the 

report, would also have mitigated the risk which crystallised in the Apple 

rulings. 

Beyond the direct impact of our tax system, the report also tackles the  

issue of Ireland’s tax performance on the world stage, our engagement in 

international initiatives and our position in the overall context of the 

OECD Base Erosion and Profit Shifting (BEPS) framework, and  

proposals from the European Union (EU), European Commission (EC) 

and civil society. The disparity of such proposals and the imbalance of 

power faced by taxing authorities in various regions of the world lead the 

authors to support calls for a global tax body tasked with harmonising 

Tax avoidance, far from being 
a victimless crime, is a hidden 
killer, affecting lives remote 
from the boardrooms and  
office blocks in which financial 
and economic decisions are 
made; the effects are indirect, 
but no less real for that. 
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rules, promoting exchange of information and levelling the playing pitch 

globally.  

The report raises an important question in the context of Ireland’s inter-

national engagement: is compliance with good practice at OECD and EU 

level really enough of an ambition for Ireland in terms of a responsible tax 

policy? This question needs to be set in the context of our exceptional 

record at drawing in international foreign direct investment (FDI), and the 

disproportionate risk of international funds being channelled through Irish 

subsidiaries in global tax avoidance schemes. In that context, is being 

‘good enough’ really good enough? Do we as a country have the imagi-

nation and courage to do better?  

 

Professor Sheila Killian, 

Assistant Dean, Research, Kemmy Business School, 

University of Limerick. 
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EXECUTIVE SUMMARY 

We live in rapidly changing times. The election of President Trump in the 

US and the prospect of a ‘hard’ Brexit in the UK have pushed aside old 

certainties and could be ushering in an era of harmful corporate tax  

competition. Moreover, the ongoing international processes to tackle  

corporate tax avoidance and the Apple tax ruling have put Ireland’s  

corporate tax system and its continued role in facilitating corporate tax 

avoidance in the spotlight.  

Oxfam works in some of the poorest countries in the world and seeks to 

develop long term solutions to global poverty and inequality and has  

concluded that this is impossible to achieve as long as the current scale 

of corporate tax avoidance continues to drain essential financial re-

sources from developing countries. Developing countries lose around 

$100bn annually1 as a result of corporate tax avoidance schemes. This 

amount is more than enough to pay for the education for all of the 124 

million children currently out of school and to pay for health interventions 

that could save the lives of 4 million children2.  

There is an obvious lack of policy coherence among western govern-

ments that are seeking to reduce corporate tax bills while signing up to 

ambitious Sustainable Development Goals (SDGs). In developing coun-

tries revenue from corporate taxation is especially important in helping to 

build effective states – revenue from corporate tax generates around 20 

percent of total tax receipts in low income and lower middle-income 

countries compared with just 10 percent in higher income countries.3 For 

example, tax incentives cost Kenya $1.1 billion a year – almost twice 

their entire national health budget.4  

The Apple ruling must be seen as a watershed moment for Ireland, as it 

has led to real public debate about the extent of corporate tax avoidance 

in Ireland and the most appropriate way to address this. The Irish  

Minister for Jobs, Enterprise and Innovation, Mary Mitchell O’Connor,  

remarked after the ruling: ‘I am happy to accept that the issue of how  

Apple or any other company is able to legally avoid tax through complex  

financial arrangements should be tackled. But it requires an international 

effort which Ireland can lead on, as we have done already5’.This report 

has been commissioned by Oxfam to ensure that Ireland develops and  

employs all the necessary tools to tackle corporate tax dodging. 

To its credit, the Irish Government has been involved in both the OECD 

Base Erosion and Profit Shifting (BEPS) process and discussions at EU 

level about how to best tackle corporate tax avoidance. Oxfam agrees 

with the Irish Government that a coordinated international approach is 

needed to tackle these issues. However, as this report outlines, the 

BEPS process does not go far enough and ultimately will fall short in its 

efforts tackle the global nature of corporate tax avoidance.  

Developing countries 
lose around $100bn  
annually as a result of  
corporate tax avoidance 
schemes 
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FINDINGS 
 There is clear evidence of high levels of profit-shifting to and 

through Ireland, in the order of tens of billions a year6. In 2015, 

Gross Domestic Product (GDP) in Ireland grew by 26 percent, 

more than triple than was previously estimated.7 Speaking in the 

Dáil (Irish parliament) in July 2016, Minister for Finance Michael 

Noonan explained that this was ‘largely related to the activities of 

a small number of large multinational firms and reflects a number 

of exceptional factors which have limited impact on actual  

activity in the Irish economy’.8 According to Minister Noonan, 

the main factors explaining the spike in GDP were contract manu-

facturing, relocation of intellectual property (IP) to Ireland and air-

craft leasing – aspects of each can be described as tax avoidance 

strategies. 

 Ireland’s transfer pricing legislation contains exemptions for non-

trading transactions, items qualifying for capital allowances and 

for transactions entered into before 2010. Ireland has only had 

specific legislation on transfer pricing since 2010, and that legisla-

tion is exceptionally weak. The regime is exclusively ‘one-way’ – 

that is, Irish officials are only mandated to look at instances where 

trading profits for Irish tax purposes have been understated, 

whereas we know that the reverse is true for profit shifting into 

Ireland. In addition, the transfer pricing legislation contains ex-

emptions for non-trading transactions, items qualifying for capital 

allowances and for transactions entered into before 2010. 

 While it is true that Ireland fulfils best practice under the OECD 

BEPS process, the BEPS process has not gone far enough to 

tackle the full extent of corporate tax avoidance. The same can be 

said for efforts at EU level. Although many of the measures 

agreed internationally are being implemented there has been no 

data produced by either the Irish Government or the OECD to 

demonstrate a significant reduction in corporate tax avoidance as 

a result of these measures. 

 Ireland’s Double Taxation Agreements (DTAs) with countries 

such as Qatar or Panama may allow companies to continue to 

route profits to low tax jurisdictions, after the Double Irish is 

closed down in 2020. 

 Companies which might have made use of the ‘Double Irish’ 

structure are increasingly taking up a tax relief against bought-in 

IP, which allows capital allowances to be claimed on the purchase 

of intangible assets. Previously, the allowances that could be 

claimed was capped at 80 percent of profits for the relevant  

period. From 1 January 2015 – just after the announcement of the 

closure of the ‘Double Irish’ – this cap was removed, so compa-

nies can now offset up to 100 percent of their profits in the  

relevant trade for the relevant period – potentially eliminating any 

tax bill whatsoever.  
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 Despite recent changes to Ireland’s double taxation treaties with 

developing countries, most notably Zambia, most treaties with  

developing countries contain no anti-abuse provisions, despite 

the UN, World Bank, IMF and OECD recommending that all  

treaties with developing countries should include an anti-abuse 

clause. 

 Ireland’s Knowledge Development Box, while abiding by the 

OECD’s modified nexus principle, is a questionable approach in 

stimulating research and development (R&D) in Ireland (its stated 

aim) as it is applied against profits made from R&D already  

successfully commercialised.  

 While Ireland is to be commended for undertaking a study of the 

spillover effect of Ireland’s tax policy for developing countries, the 

absence of available data at the time of the study, especially of  

financial flows through the Netherlands and Luxembourg, implies 

that this study provides an incomplete picture of the situation in 

relation to developing countries. 

 When information does enter the public domain, for example the 

Apple tax ruling, it is obvious that Ireland’s tax policy has a nega-

tive impact on developing countries. The ruling showed that Apple 

routed profits on global sales, including Africa, through Ireland, re-

sulting in no tax accruing to relevant developing countries. This is 

not an insignificant consideration as Africa is now a bigger mobile 

phone market than the US and will shortly surpass Europe. 

 Many tax incentives or loopholes targeted at specific sectors of 

the economy may have facilitated the generation of large profits 

for those sectors, but have had more limited benefits to Ireland in 

terms of generation of revenue or job creation. The aircraft  

leasing industry is one example. Using the figures that are availa-

ble, we estimated that the aircraft leasing industry could be cost-

ing the Irish taxpayer as much as €493,333 in foregone taxes per 

person employed in that industry – almost half a million euro per 

employee each year.  

 The recent changes to address concerns about section 110  

Special Purpose Vehicles (SPVs) tax avoidance strategies will 

have no effect on the vast majority of distressed property assets 

held by Section 110 companies, as they are held outside of  

Ireland. 9 The change to legislation also does not affect SPVs 

which do not hold property assets – such as the aircraft leasing 

industry. 
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RECOMMENDATIONS 

The great financial crash has taught policy makers in Ireland and around 

the world that you can’t obtain positive policy outcomes that protect the 

public interest, without adequate and quality data. Ireland has moved to 

address this issue in a number of areas – we now have more and better 

information on our housing system and credit system. Ireland has a  

statutory Irish Fiscal Advisory Council to provide objective data and anal-

ysis of the budgetary process. However, in the area of corporate taxation 

it is still very hard to get a true picture of what is really happening in Ire-

land.  

Despite improvements, public reporting requirements for multinational 

corporations’ activities, including taxation, are still opaque and somewhat 

limited. In fact, many of Ireland’s tax policies and international negotiating 

positions have undermined international efforts to tackle corporate tax 

avoidance. As leading US economist and UN special adviser Jeffrey 

Sachs stated on a recent visit to Ireland: ‘from a systemic point of view of 

an international, honest, transparent system, Ireland’s policies should not 

stand the way they do right now’.10 The continued perception internation-

ally that Ireland facilities corporate tax avoidance poses serious  

reputational risk to Ireland.  

There is broad public support for ending corporate tax avoidance and  

ensuring that companies pay their fair share. A nationwide survey  

commissioned by Oxfam in advance of the 2016 election found that the 

vast majority (86 percent) of Irish people believed that big companies 

were using tax loopholes to dodge paying their fair share of tax, and that 

this should be addressed by the government. In terms of prioritising  

Ireland’s needs over developing countries’ needs, it is not, and shouldn’t 

be, an either/or situation. Ireland can both attract investment and have a 

positive impact on developing countries. Ireland’s interests and the inter-

ests of supporting developing countries are in alignment.  

The following actions by the Irish Government are recommended to ad-

dress the issues highlighted in this report:   

 Support the formation of a global tax body, as the only truly fair 

way of ensuring an international tax system which considers the 

interests of developed and developing countries equally.  

 Conduct a follow-up spillover analysis using new data available 

through country by country reporting (CBCR), introduced in Ire-

land in 2016, which may help to improve understanding of flows 

between Ireland and developing countries via third countries.  

 Demonstrate its commitment to improving the international tax 

system by introducing strong Controlled Foreign Company (CFC) 

rules.  

 Ensure that core elements of any bilateral tax ruling should be 

disclosed, excluding any sensitive data.  

‘From a systemic point of 
view of an international, 
honest, transparent  
system, Ireland’s policies 
should not stand the way 
they do right now.’ 

Jeffrey Sachs 
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 Ensure the EU adopts meaningful legislation on public CBCR, 

which disaggregates data for every country in which a company 

has a presence; gives adequate details on assets, sales and sub-

sidiaries, and is applicable to all multinational companies over 

€40 million.11 

 Ensure that all Double Taxation Agreements concluded by Ireland 

contain anti-abuse provisions. While the OECD Multilateral Instru-

ment will ensure that anti-abuse provisions apply to certain  

arrangements with wealthier nations, many developing countries 

still fall outside this scope.  

 Ireland’s transfer pricing regime should be made ‘two-way’, giving 

Irish Revenue officials the power to investigate where they  

believe transfer prices to be overstated in Ireland’s favour, rather 

than only where transfer prices may be understated (the current 

one-way system). A more extensive automatic information  

exchange system should also be put in place.  

 Ensure that Ireland’s commitment to capacity building on taxation 

with developing countries includes assisting developing countries 

in concluding treaties with Ireland that are not unduly restrictive or 

harmful to their interests. The failure to include anti-abuse provi-

sions and withholding tax on management fees in the new Ire-

land-Zambia double taxation treaty, despite the extensive public 

attention drawn to the tax avoidance which had taken place as a 

result of the old treaty, points to significant failures in the negotia-

tions process.  

 Re-examine our network of Double Taxation Agreements to  

ensure that companies cannot avail of tax structures similar to the 

‘Double Irish’ post-2020, and support EU efforts to identify  

harmful tax structures.  

 Ensure that aggregated data from exchanges of information  

between countries in terms of CBCR reports and bilateral  

advance pricing rulings are made public in Ireland. Information to 

be made public could include the number of companies covered 

by the above information exchanges, broken down by sector,  

employees, turnover, tax paid and total effective tax rate and ef-

fective tax rate per sector. Details of adjustments made as a  

result of the exchange of information should be made public as 

well. Public reporting should also be made in relation to firms’ 

mandatory requirement to disclose aggressive tax planning 

schemes to the government. Information to be made public could 

include number of disclosures made, potential amount of tax lost 

and analysis of possible steps to address such schemes. 
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PART ONE 

IRELAND INC: THE CURRENT STATE OF 

IRELAND’S TAX POLICY 

There is undoubtedly a high level of real and significant foreign direct  

investment (FDI) in Ireland, creating jobs and wealth in the local  

economy. Ireland’s 12.5 percent corporate tax rate has clearly played a 

part in attracting FDI to Ireland, although to place too much emphasis on 

this as the sole driver of investment detracts from Ireland’s other  

significant advantages: a well-educated, English-speaking workforce with 

access to the European single market. The following graph developed by 

Nicholas Shaxson and John Christensen maps Ireland’s rising GNP 

against key events and finds that while corporate tax incentives have 

been part of Ireland’s strategy for six decades, the key turning point in 

Ireland’s fortunes came in 1993, when Ireland entered the European  

Single Market.  

 

Figure 1: Ireland’s tax strategy against income levels  

This is borne out by an Economist Intelligence Unit briefing from 2012 

which found access to markets was Ireland’s single biggest selling point. 

In a survey of foreign direct investors, 46 percent said that access to EU 

markets was the biggest consideration, ahead of the corporate tax rate 

(29 percent).12 
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What we are concerned with here, however, is not the real and substan-

tive foreign direct investment, which generates jobs and income in Ire-

land, nor Ireland’s 12.5 percent corporate tax rate, which is a key factor 

in attracting this investment. Our concern is with the wide range of tax  

incentives and loopholes in the Irish taxation system, which encourage 

and allow multinational companies to artificially shift profits to or through 

Ireland, while paying little or no tax on these profits either here or in the 

countries where the economic activity took place. Such tax structures de-

prive other countries of tax revenues. In many cases this negatively  

affects developing countries, thus contributing to increasing global  

inequality.  

We can see evidence of this profit shifting in a variety of ways. Our i 

nflated Gross Domestic Product (GDP) figures are one indicator.  

Ireland’s GDP has consistently been higher than our Gross National 

Product (GNP), as explained by the Central Statistics Office:  

‘GDP measures the total output of the economy in a period i.e. 

the value of work done by employees, companies and self- 

employed persons. This work generates incomes but not all of the 

incomes earned in the economy remain the property of resi-

dents… The total income remaining with Irish residents is the 

GNP and it differs from GDP by the net amount of incomes sent 

to or received from abroad. 

‘In Ireland's case, for many years past, the amount belonging to 

persons abroad has exceeded the amount received from abroad, 

due mainly to the profits of foreign-owned companies, and our 

GNP is, therefore, less than our GDP.’13 

In 2015, GDP in Ireland grew by 26 percent, more than triple what was 

previously estimated.14 Speaking in the Dáil in July 2016, Minister 

Noonan explained that this was ‘largely related to the activities of a small 

number of large multinational firms and reflects a number of exceptional 

factors which have limited impact on actual activity in the Irish  

economy’ [emphasis added]. He went on:  

‘It is important to note that these factors do not reflect activity  

levels we are seeing on the ground. Although these revisions 

have significantly boosted investment and net export growth, they 

do not have a direct bearing on employment and wealth creation 

for Irish citizens.’15 

According to Minister Noonan, the main factors explaining the spike in 

GDP were contract manufacturing, relocation of intellectual property (IP) 

to Ireland and aircraft leasing – aspects of each can be described as tax 

avoidance strategies.  

Part of the difficulty in distinguishing profit related to genuine economic 

value and profit which has been artificially shifted to avail of incentives 

and loopholes is in the lack of transparency in the international tax  

system.  
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However, there are clear indications that the level of profit shifting into 

Ireland is high. Oxfam’s recent report, Tax Battles, found the level of  

excess profits reported in Ireland, that is profits over and above what one 

might normally expect based on real economic activity, to be in the tens 

of billions, while one recent research report estimated that excess profits 

in Ireland could be as high as $93 billion.16 Where public country by 

country reporting of profits by multinational companies is available, we 

get much clearer indications. In 2015, for the first time, EU legislation 

obliged banks to publish country by country information on where profits 

were generated, and some significant anomalies were clearly apparent. 

A study by Oxfam and other NGOs found that French banks reported 

€272 million in profit in Ireland – completely out of proportion to their  

reported turnover and number of employees in Ireland.17 For example, for 

the same turnover, Société Générale recorded profits in Ireland which 

were eighteen times higher than in other countries and 76 times higher 

than in France. Irish employees appear to be astonishingly productive, 

too. Each employee in Ireland generates sixteen times more profit than 

each employee in France – or, to put it another way, the profit generated 

compared to the size of the workforce in Ireland is unfeasibly large.18 

This extends beyond the banking sector, as the following figures from the 

OECD clearly show.  

 

Figure 2: OECD data on GDP per hours worked  

 

We can see here that while in 2014 Ireland’s productivity was already 

high, in 2015 it outstretched the limits of credibility. Ireland is clearly  

disproportionately far above the average (indicated in bold) but also far 

above the next most productive nation. 19  

Some of the profit shifted into Ireland will be subject to corporation tax, 

boosting our tax revenues at the expense of others. But a significant  

percentage of it will not be taxed here at all, thanks to Ireland’s network 

of tax incentives and loopholes.  

The following section looks at some of the most harmful of these 

measures, and assesses both their impact on Ireland, and impact on the 

rest of the world. And it is important to remember that this is not a victim-

less crime. Not only does Ireland harm its own reputation by allowing 
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such practices, but profits that flow through Ireland which are not being 

taxed here are profits which should have been taxed elsewhere.  

THE DOUBLE IRISH AND DOUBLE 

TAXATION AGREEMENTS 

There is a tendency to speak about Ireland’s worst excesses in the area 

of tax strategy in the past tense. Government ministers point to the  

closing of the Double Irish in this regard. However, the Double Irish is 

continuing to benefit companies until 2020. While Irish tax law provides 

that, generally, a company registered in Ireland is Irish tax resident and 

so subject to Irish tax on its worldwide income, an exemption is applied to 

certain foreign controlled companies. This exemption allowed an Irish 

registered company to be non-Irish tax resident, so long as another  

company in the group carried out real activities in Ireland. The Double 

Irish structure took advantage of this provision to create Irish registered 

companies that were either resident nowhere or in zero tax jurisdictions. 

The non-resident company would hold valuable intellectual property and 

the royalties it earned would not be subject to tax anywhere.  

Since 2015, changes to Ireland’s company residence rules mean that 

new companies incorporated in Ireland are automatically Irish tax  

resident, unless they are resident elsewhere under the terms of a Double 

Taxation Agreement. However, companies in existence before 2015 can 

continue to be non-resident until the end of 2020. We have no way of 

knowing the level of foregone tax this will entail. Regulatory filings in the 

Netherlands have revealed that Alphabet, Google’s parent company, 

saved $3.6 billion in taxes by moving profits made in Google Ireland and 

Google Singapore through a Dutch subsidiary, and on to Google Ireland 

Holdings Limited, which is based in zero corporate tax haven Bermuda, 

but is registered in Ireland under the ‘Double Irish’ tax structure.20  

Companies can use the lengthy lead-in time for the closure of the Double 

Irish in order to explore alternative tax avoidance strategies. The 

Knowledge Development Box announced in the same Budget speech as 

the closure of the Double Irish was widely regarded as its natural  

successor. This is discussed further below.  

Furthermore, Ireland’s extensive network of Double Taxation Agreements 

(DTAs) may allow companies to continue to route profits to low tax juris-

dictions.21 Under the terms of most DTAs a company that is resident in 

two countries, normally due to being incorporated in one jurisdiction and 

managed and controlled in another, will be treated as tax resident where 

the ‘effective management’ is based. This provision overrides the tax 

rules which would otherwise treat all new Irish registered companies as 

Irish tax resident (and companies in existence prior to 2015 as Irish  

resident from 2021). Using these rules a business which wanted to use a 

‘Double Irish-like’ arrangement could establish an Irish registered  

company which is ‘effectively managed’ and thereby tax resident in a 

country with which Ireland has a DTA, such as Qatar, Malta or Panama. 
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While Malta was being mooted as a potential destination for those wish-

ing to continue with the Double Irish, changes to its tax regime, arising 

from the OECD BEPS project mean that passive royalty income from  

foreign intellectual property will no longer be tax-free there. However, 

DTAs with countries outside of the BEPS process could potentially still 

offer opportunities to avoid tax on royalties. Ireland has an extensive  

network of double taxation treaties, which have few anti-abuse provi-

sions. This allows businesses to ‘treaty shop’ by placing Irish shell  

companies into their group structures to avail of access to Ireland’s 

DTAs. The most notorious example of this is perhaps Ireland’s double 

taxation treaty with Zambia. Associated British Foods used this treaty to 

avoid paying over $10m in Zambia between 2007 and 2012. In total ABF 

avoided paying over $27m from 2007 to 2012 through this and other 

techniques, according to research by ActionAid.22 

One way in which countries can protect their tax revenues is to impose 

Withholding Taxes (WHT) on those payments most likely to be used in 

artificial tax structures; royalties, interest, dividends and management 

charges. While Zambian law provided for such withholding taxes the DTA 

with Ireland reduced this to zero percent and so royalties and  

management fees were paid to a shell company in Dublin without any 

Zambian taxes. The Zambia-Ireland double tax treaty was subsequently 

re-negotiated – but despite the public attention given to this issue, the 

new treaty still significantly restricts Zambia’s taxing rights. The new 

treaty does not allow for any withholding taxes on management fees, the 

maximum rate of withholding tax on royalties is 10 percent and there are 

no anti-abuse provisions. Interestingly, the DTA concluded with Pakistan 

around the same time does allow for withholding tax on management 

fees. ActionAid’s extensive rating of taxation treaties ranks the 2015 

Zambia-Ireland double taxation treaty as very restrictive.23 In fact, none 

of Ireland’s treaties with developing countries contain any anti-abuse pro-

visions, even those treaties with Botswana, Ethiopia and Pakistan which 

have all been concluded after a recommendation in a 2011 report  

prepared by the UN, World Bank, IMF and OECD that all treaties with  

developing countries should include an anti-abuse clause.24  

IRELAND’S INTELLECTUAL PROPERTY 

REGIME 

As a well-educated, but small and geographically isolated workforce, it 

makes sense for Ireland to make considerable efforts to attract research 

and development activities to Ireland. Unlike large-scale manufacturing, 

R&D is generally more portable, so can be based anywhere where the 

skills and other advantages exist. Unfortunately, the portability and  

difficult-to-define value of R&D also lends itself to massive exploitation of 

tax systems for systematic tax avoidance. 

As mentioned above, the Knowledge Development Box (KDB) was 

viewed by many as a replacement scheme for the Double Irish. A ‘patent 

box’ such as this is a special tax regime for intellectual property revenue. 

 

 

None of Ireland’s treaties 
with developing countries 
contain any anti-abuse 
provisions 
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It allows a lower corporate tax rate (in this case, 6.25 percent or half of 

Ireland’s standard corporate tax rate). As law firm Matheson commented:  

‘If the KDB had been announced some years ago, draft legislation 

would have followed quickly as the Minister would have had a  

relatively free hand in its design within the parameters of domes-

tic policy and EU law. However, recent developments at EU and 

OECD level now limit that freedom.’25 

As a result, Ireland now boasts the first patent box in the world to abide 

by the OECD’s modified nexus principle. The modified nexus principle 

seeks to link the relief given to the proportion of qualifying R&D expendi-

ture actually being carried out in Ireland. This seems entirely rational, but 

KPMG state regretfully that the impact of the Knowledge Development 

Box is therefore ‘expected to be limited for multinational groups who  

typically undertake research and development activities globally’.26 

Furthermore, the fact that it is OECD compliant does not actually mean 

that the OECD or other international bodies consider it a good measure 

for stimulating innovation. Pascal Saint-Amans, head of the OECD’s  

centre for tax policy put it bluntly while speaking at a conference in Dublin 

in March 2016: ‘What we have said is that if you decide to have a policy 

that may not be smart but that is your sovereignty then do it in a proper 

manner that will not take the tax base from your partners in an unfair 

manner.’27  

The European Commission have also concluded that innovation boxes 

are not the most effective way to stimulate innovation.28 An Oxfam Novib 

report looked at an evaluation commissioned by the Dutch Ministry of  

Finance which showed that their ‘innovation box’ could cost the Dutch ex-

chequer €1.2 billion.29 The evaluators said that the innovation box was 

probably not ‘the most powerful means for stimulating R&D and  

innovation; after all there is no guarantee that the tax benefit is actually 

used for R&D and innovation’.30  

These arguments are not new to Irish policy makers. Ireland used to offer 

a full tax exemption on income from patent royalties. However, in 2009 

the Commission on Taxation successfully recommended that this be 

abolished on the grounds that the relief, then estimated to cost €84m per 

annum, had ‘not resulted to any great extent in companies carrying out 

R&D activity’ and the wisdom of a ‘windfall gain after a successful  

invention rather than an incentive to encourage research and develop-

ment’ was questioned.31  

This highlights an important point: incentives like the Knowledge  

Development Box are applied against profits made from R&D already 

successfully commercialised. Where a tax incentive is arguably justifiable 

is actually at the research and development stage, where companies 

need to make investment without guaranteed return: and Ireland already 

has a generous tax incentive for localised R&D. R&D expenditure in  

Ireland is allowed an additional tax relief of 25 percent – to offset against 

a corporate tax rate of just 12.5 percent. This effectively gives a triple tax 

deduction for qualifying R&D expenditure, which includes capital items 
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such as plant and buildings. If a company does not have sufficient  

corporation tax liabilities to absorb this additional credit, the credit can be 

claimed as a cash payment to be paid directly to the company over a 

three year period. This credit has proved to be open to extensive misuse. 

Revenue investigations in 2013 showed that R&D tax credits were being 

improperly claimed in the majority of firms examined – 26 out of 32. The 

cost of the scheme to the exchequer rose from €80 million in 2004 to 

€225 million in 2010 in foregone taxes.32  

The fact of the matter is that, despite good growth in research and  

development in Ireland in the late nineties and the noughties, much of the 

intellectual property held by multinationals in Ireland is still developed 

outside of Ireland – hence the assessment by KPMG that the modified 

nexus Knowledge Development Box will be of limited value to multi- 

nationals. However, there is yet another Irish tax incentive for such  

situations – tax relief on bought-in intellectual property. Capital allow-

ances can be claimed on expenditure on ‘specified intangible assets’ – 

patents, copyrights, software and so on. This tax write-off can be granted 

as a capital allowance or taken against taxable income over a period of 

15 years.  

Again, companies which might have made use of the Double Irish  

structure are increasingly taking up this tax relief against bought-in IP. As 

it is very difficult to value intellectual property such as innovative social 

media platforms, for example, there is an opportunity to agree a price at 

the higher end of the scale to ensure that the tax write-off can shelter 

profits for many years to come. If the IP is currently held in a tax-free  

location, such as Bermuda, there is no tax downside to taking this  

approach. Previously, the allowances that could be claimed were capped 

at 80 percent of profits for the relevant period. From 1 January 2015 – 

just after the announcement of the closure of the Double Irish – this cap 

was removed, so companies can now offset up to 100 percent of their 

profits in the relevant trade for the relevant period – potentially eliminat-

ing any tax bill whatsoever.  

The past five years have seen a sharp uptake in companies availing of 

this measure – again, as pointed out by Minister Noonan, part of the 

sharp increase in GDP in 2015 is attributable to ‘a relocation of  

intellectual property-related assets or patents to Ireland’.33 These gener-

ous tax allowances for IP continue to reward structures which avoid tax 

by artificially separating the IP from the core activities.  

In sum, Ireland’s intellectual property regime has implications far beyond 

a legitimate desire to incentivise real innovation activity in Ireland. To  

international tax planners, there is yet another attraction to Ireland as a 

location for R&D for tax purposes – Ireland’s weak transfer pricing  

regime.  
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CASE STUDY 

Blue sky thinking: Aircraft leasing in Ireland  

 

Ireland is the world capital of the airline leasing business. According to IDA  

Ireland, 40 percent of the world’s leased aircraft are leased through Ireland – 

representing over a fifth of the entire global fleet of aircraft.34 An Irish leased air-

craft takes off every two seconds – and yet many of these planes will never 

touch Irish soil.35  

Why did Ireland become such a global success story in aircraft leasing? In a 

word: tax. As the ultimate mobile business, aircraft leasing can be based from 

anywhere in the world, and Ireland’s 12.5 percent corporate tax rate is certainly 

a draw. However, the low rate is just the start. The industry also benefits from no 

withholding tax on lease rental payments, wide exemptions from withholding tax 

on interest and dividend payments, and no stamp duty or transfer taxes on the 

transfer of aircraft or aircraft parts.36  

Another tax provision frequently cited as an advantage to the aircraft leasing in-

dustry is Ireland’s depreciation regime, which allows aircraft lessors to depreci-

ate the cost of buying the aircraft over only eight years – while the average life-

time of an aircraft is around 26 years.37 And finally, the Finance Act 2011  

designated aircraft and aircraft engines as qualifying assets under Section 110 

relating to Special Purpose Vehicles (SPVs), which means that aircraft leasing 

businesses can use SPVs to pay little or no tax. Recent Central Bank data 

shows that there are 300 Irish SPVs whose business relates to aircraft leasing.38  

Ireland’s aircraft leasing industry has been considered a beacon of hope since 

its establishment in the 1970s. But what is the actual return to Ireland?  

Due to the various tax measures applicable to the aircraft leasing business listed 

above, the sums actually paid in tax are extremely low. As leading Irish law firm 

A&L Goodbody informs potential clients: ‘An attraction in establishing an aircraft 

leasing operation in Ireland is the 12.5 percent rate of Irish corporation tax,  

although in many cases Irish tax deductions will substantially reduce or elimi-

nate taxable profits in Ireland.’39 In answer to a Parliamentary Question, Minister 

for Finance Michael Noonan revealed that in 2014 the Irish aircraft leasing busi-

ness as a whole paid less than €23 million in corporate tax.40  

In the same year, the industry also benefited from a VAT repayment from  

Revenue of €15m – because, as a zero VAT industry, the aircraft leasing busi-

ness collects no VAT for Revenue, but is entitled to a VAT refund on any goods 

and services which it buys. Employers’ PAYE, however, stood at €55 million – 

more than twice the amount paid in corporate tax, which gives an indication of 

just how much corporate taxes are foregone. Taking these three figures to-

gether, the cash return to Revenue stands at €63 million.41  

€23 million in corporation tax seems extremely low. In 2015, for example, just 

one aircraft leasing company increased its group revenues by 15 percent and 

grew their operating profits by 22 percent to €533 million.42 If that company was 

paying all its tax in Ireland, at the 12.5 percent rate, that company alone should 
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be paying over €66 million in taxes – almost three times the total the entire  

industry paid in corporation tax in 2014.  

According to the IDA, the aircraft leasing industry manages more than €100 bil-

lion in assets.43 While we do not have profit figures, industry observers suggest 

that return on investment in aircraft leasing can be between 3 and 15 percent.44 

If we suppose, for example, a 5 percent return on those assets, then profits 

would be in the region of €5 billion, which, taxed at 12.5 percent, would give us 

€600 million in corporate tax. This would mean that incentives and tax relief for 

the aircraft leasing industry cost the Irish taxpayer approximately €577m in fore-

gone corporate taxes every year. What do we receive in return for this?  

In terms of what most people would consider a success story for Ireland – actual 

jobs – again, the aircraft leasing business underperforms. According to the IDA, 

1,200 people are employed by the industry – and this is including those who are 

not employed directly by aircraft leasing companies, mostly financial and tax ser-

vices.45 To put this in perspective, Musgraves (which owns the Supervalu and 

Centra stores) employs 35,000 in Ireland46 and Supermacs employs 2,500.47 To 

put it another way, if we divide the estimated potential cost to Revenue in fore-

gone taxes by the number of employees in Ireland, the aircraft leasing industry 

could be costing the Irish taxpayer €493,333 per employee – almost half a mil-

lion euro per employee per year.  

However, as the Central Bank points out: ‘it should be noted that under the 

transfer of economic ownership approach which was adopted under ESA [the 

European Accounting Standard] 2010, those aircraft that are purchased (or 

leased inwards under a finance lease) by an Irish-resident entity are deemed to 

be Irish assets and imports into Ireland, regardless of whether they physically 

enter Irish territory or not.’48 The extent to which any real economic activity is 

actually taking place in Ireland as a result of these Irish-resident aircraft leasing 

firms is questionable. As mentioned above, this was discussed in response to a 

Parliamentary Question by Michael Noonan, citing as one of the factors in the 

higher-than-expected GDP figure for 2016: ‘an increase in new aircraft imports 

to Ireland for international leasing activities generating substantial fee income 

without significant employment effects.’49 [emphasis added]. In other words, 

while this may have benefited some large accounting firms, it has not led to any 

new jobs.  

The case study above gives a snapshot of how Ireland’s broad range of tax in-

centives have been used to attract one specific industry – but without substantial 

contribution to the Irish economy.  

 

TRANSFER PRICING AND TAX RULINGS  

Transfer pricing is the way in which transfer of goods and services  

between subsidiaries of the same group of companies are accounted for. 

A subsidiary will agree to provide goods to the parent company or an-

other subsidiary at an agreed price: this is the transfer price. Trades  

between different entities within the same company are supposed to hap-

pen at market value: this is known as the ‘arm’s length’ principle.  
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However, particularly where intangible assets such as intellectual prop-

erty are concerned, it can be difficult to gauge what is a fair market price. 

Multi-national companies can take advantage of this by shifting profit into 

low-tax locations – or locations which offer significant tax breaks on IP, 

such as Ireland.  

Ireland has only had transfer pricing specific legislation since 2010, and 

that legislation is exceptionally weak. The regime is exclusively one-way 

– that is, Irish officials are only mandated to look at instances where  

trading profits for Irish tax purposes have been understated, whereas we 

know that the reverse is true for profit shifting into Ireland. In addition, the 

transfer pricing legislation contained exemptions for non-trading  

transactions, items qualifying for capital allowances and for transactions 

entered into before 2010. 

This issue is explored in detail in Dr Sheila Killian’s 2011 report: Driving 

the Getaway Car: Ireland, tax and development. 50 She points out that 

while Irish officials have justified the one-way regime by saying that  

parent companies are typically based in jurisdictions such as the US,  

Japan and Germany which have more than adequate expertise to detect 

transfer mispricing, which might be artificially boosting Ireland’s profits, 

she found: ‘this ignores the fact that an Irish subsidiary may be owned 

by, for example, a US parent, but may also have related companies 

within the group operating in Southern countries.’51 Clearly, Southern 

countries do not have the same capacity to monitor and investigate  

misuse of transfer pricing as developed Northern countries do. Thus, the 

harm done by Ireland’s one-way transfer pricing regime is disproportion-

ately suffered by developing countries.  

 

Dr Killian also calls for more automatic information exchange between 

Ireland and other revenue authorities, both in her 2011 paper and in a 

submission to the Irish government paper on possible spillover effects of 

the Irish tax system on developing countries.52 The spillover analysis  

responded by saying that automatic exchange might result in even less 

tax being paid, since ‘… many developing countries lack the skills, exper-

tise and relevant databases to successfully adjust the taxable profits…’ 

and concludes that ‘we would prefer that assistance is provided to these 

tax administrations to enhance their transfer pricing capability.’53  

 

However, this lack of expertise is also the key reason for Dr Killian’s call 

for automatic information exchange, since, as she stated: while taxing 

authorities can request information from each other, the requesting  

authority may not be aware of what kind of records are available, and so 

might not get the information best suited to tackling their loss of  

revenue’.54 Clearly, capacity building is essential in this regard, but  

capacity building could be enhanced by putting in the underlying systems 

to promote a fairer transfer pricing system. 

 

Southern countries do not have 
the same capacity to monitor 
and investigate misuse of trans-
fer pricing as do developed 
Northern countries. Thus, the 
harm done by Ireland’s ‘one-
way’ transfer pricing regime is 
disproportionately suffered by 
developing countries.  
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TAX RULINGS SYSTEM  
Partly because of the complexity of ascertaining what will be considered 

a fair transfer price, many companies seek advance tax rulings from  

governments to determine how their profits will be taxed. While in some 

cases this can be a legitimate way of obtaining certainty around how cer-

tain elements will be treated for tax purposes, there are often instances 

where advance rulings are used by companies to obtain ‘sweetheart 

deals’: low or no tax in exchange for inward investment. While Ireland did 

not, until recently, have a formal advance pricing agreement system, in 

practice they were willing to give their approval to the transfer pricing 

methodology used by multinationals, if requested, in a non-binding  

advisory opinion.55  

Ireland’s infamous deal with Apple is one such example: in 2016, the  

European Commission ruled that Apple had received illegal state aid 

from Ireland as a result of the ‘non-binding advance judgment’ agreed 

between Irish Revenue officials and Apple, and has ordered that Ireland 

should collect €13 billion in unpaid taxes.  

Apple routed two-thirds of its global profits through Ireland and then  

attributed most of those profits to two Irish unlimited companies, paying 

tax in Ireland on only a fraction. Much of the debate has focused on how 

much of that tax is owing in the United States, since the vast majority of 

Apple’s innovation and R&D is carried out there. The Irish companies, 

through a ‘cost sharing agreement’ paid for up to 55 percent of the Apple 

group’s research and development. 

However, in her statement regarding the ruling, Commission Vestager 

also drew attention to the way in which Apple structured its Europe,  

Middle East and Africa (EMEA) headquarters in Ireland. Effectively, all 

profits from iPhones or other Apple products sold in Europe, the Middle 

East or Africa are recorded in Ireland. Commissioner Vestager pointed 

out that this was not a matter for state aid rules, but that: ‘other countries 

in the EU or elsewhere can look into our investigation, they can use our 

data, our reasoning. If they conclude that Apple should have recorded its 

sales in those countries instead of Ireland, they could require Apple to 

pay more tax in that country.’56  

This is worth considering in the context of developing countries in Africa. 

Africa has often been hailed as a technological leap-frogger, particularly 

in the realm of mobile banking, where Kenyan M-PESA is leading the 

way.57 Africa is now a bigger mobile phone market than the USA, and will 

shortly surpass Europe.58 Apple is cashing in on this growing market – 

sales of the iPhone grew by 133 percent in 2015 in the Middle East and 

Africa.59 But African tax revenues are not benefiting from this boom – all 

profits from these sales are routed back to Apple in Cork.  

Apple is not the only firm with their EMEA headquarters in Ireland. 

Google, Facebook, Microsoft, Pfizer and Airbnb are just a few of the 

other multinationals that have chosen to base their EMEA HQ here. 

While we do not have as much detail on their structures as we do with  

regard to Apple, thanks to the European Commission investigation, it is 

Apple is cashing in on this 
growing market – sales of the 
iPhone grew by 133 percent in 
2015 in the Middle East and 
Africa. But African tax reve-
nues are not benefiting from 
this boom – all profits from 
these sales are routed back to 
Apple in Cork. 
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clear that the various tax schemes explored in this paper provide these 

companies with an incentive to route as much of their profits as possible 

from Europe, the Middle East and Africa through Ireland, thus depriving 

both developed and developing countries of potential tax revenue.  

Without greater transparency with regard to tax reporting, however, it is 

impossible to gauge the extent of the harm.  

As of July 2016, Ireland has a formal bilateral advance pricing agreement 

programme. This means that a multinational company can now apply to 

have its transfer pricing arrangements agreed in advance between  

Ireland and another jurisdiction in which it is active. However, all infor-

mation relating to the Advance Pricing Agreement (APA) will be treated 

as confidential, and the only publicly disclosed material will be that  

provided to the European Commission in the form of the number of APAs 

in force, the number of APA requests and the number of APAs granted in 

a given year.60 While some commercial data may need to remain  

confidential, the core elements of each bilateral tax ruling should be dis-

closed publicly to ensure greater transparency.  

TAX AND DEVELOPMENT: IRELAND’S 

ROLE 

The tax avoidance facilitated by Ireland’s tax system is sorely at odds 

with Ireland’s good – and well deserved – reputation as a champion of 

principled development and human rights. Ireland has an excellent rec-

ord in supporting and assisting development, including in the area of tax-

ation. Ireland’s Revenue Commissioners have worked with the Rwanda 

Revenue Authority to improve capacity, have engaged in the OECD Tax 

Inspectors Without Borders initiative, and contribute to both the OECD 

Tax and Development Fund and the African Tax Administration Forum.61 

But while such capacity building is commendable, it is consistently under-

mined by Ireland’s reluctance to address failures within its own system. 

In this regard, Ireland is to be commended for commissioning a spillover 

analysis of the possible effects of the Irish taxation system on the  

developing world. Researchers examined two groups of countries: six  

developing countries with a double taxation treaty with Ireland and seven 

developing countries which did not have such a treaty.  

They found that flows to and from Ireland from these countries were very 

low, and as such, concluded that it was likely that the Irish tax system 

has little or no spillover effect on developing countries.62  

However, the fact that significant bilateral flows were not found between 

the selected countries and Ireland does not in itself suggest that no harm 

is being done. Rather, it illustrates the complexity of trying to assess 

harmful effects with incomplete data. As we know, many companies use 

sophisticated tax planning strategies which skip from country to country – 

and sometimes back again, as in the case of the so-called ‘Double Irish 

Dutch sandwich’. The spillover analysis acknowledges this, stating: ‘a 

substantial part of Irish FDI goes to global financial centres, like  

The fact that significant  
bilateral flows were not found 
between the selected  
countries and Ireland does not 
in itself suggest that no harm 
is being done. Rather, it  
illustrates the complexity of  
trying to assess harmful  
effects with incomplete data. 



22 

Luxembourg, Bermuda and Jersey, raising the question whether that is 

the final destination of this FDI.’63 

It is clearly difficult to trace flows through third countries, but country-by-

country reporting could tell us in which of its countries of operation a 

company is reporting profits, and in which it is not, giving an indication of 

where profit may have been shifted from one jurisdiction to another. 

Given that (non-public) country by country reporting has now been man-

dated for Irish companies from 2016, the Irish government will be in a  

position to investigate whether this new evidence brings to light any  

possible spillover effects.  

The spillover analysis was conducted while negotiations for a new  

Zambian tax treaty were ongoing, and the report mentions the Zambian 

tax treaty should be re-negotiated ‘without delay’ since it does not ‘allow 

the source state to levy any withholding tax on dividends, interest and 

royalties’ and ‘lacks even the most basic anti-abuse provisions.’64 As 

mentioned above, it is astounding that, given this analysis and the  

concrete harm demonstrated by ActionAid’s work, the new double  

taxation treaty still lacks anti-abuse provisions, and does not allow any 

withholding tax on management fees. Capacity building for tax admin-

istration for developing countries should surely extend to ensuring that 

developing countries get a fair deal in their bilateral dealings with Ireland.  

SPECIAL PURPOSE VECHICLES 

SECTION 110 COMPANIES  

As the market has become more sophisticated, Ireland as a  

jurisdiction has constantly responded, in terms of its legal and tax 

framework, in order to continue to position itself as the location of 

choice for SPVs65. Matheson brochure 

A special purpose vehicle is a mechanism which allows a company to 

create a corporate entity for a specific purpose with a separate legal 

structure. Originally established in Ireland for securitisation purposes (the 

repackaging of financial assets), their permitted use has been widened to 

many non-securitisation purposes, including aircraft leasing, as featured 

above, and acquisition of distressed property assets. They are used to 

isolate the company creating them from financial risk, but are also  

frequently used to hide debt, obscure ownership and avoid taxes. In Ire-

land, Section 110 of the Taxes Consolidation Act 1997 governs the  

taxation regimes of special purpose vehicles with ‘qualifying assets’,  

allowing ‘organisations to achieve a neutral tax position providing certain 

conditions are met’66. In other words, most Section 110 companies pay 

little or no tax. 

Public attention has been drawn to Section 110 companies by the use of 

these structures by so-called ‘vulture funds’ buying up Irish property after 

the housing crash, some spending billions on distressed property assets 

in Ireland, but paying as little as €250 in tax.67 Research carried out by 

University College Dublin on just 24 such Section 110 SPVs found that 
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despite controlling assets of almost €20 billion, they had paid less than 

€20,000 in tax. They estimated the loss to the exchequer to be between 

€250m and €350m68.  

In response to pressure by Stephen Donnelly TD and others, the Finance 

Act 2016 contains amendments to Section 110 to prevent such tax  

avoidance – but only, as tax advisers were quick to reassure their clients, 

for those Special Purpose Vehicles specifically relating to Irish property  

assets.69 As Professor James Stewart and Cillian Doyle have pointed 

out, the vast majority of distressed property assets held by Section 110 

companies are held outside of Ireland.70 The change to legislation also 

does not affect SPVs which do not hold property assets – such as the  

aircraft leasing industry.  

A Central Bank study of those SPVs not engaged in securitisation  

activities published in October 2016 shows that despite the fact that Irish 

non-securitisation SPVs hold €3.8 trillion in assets, these entities actually 

benefit the Irish economy very little.71 It is worth quoting at length:  

‘The contribution from domestic SPVs to Irish GDP is very limited. 

They are generally designed to be tax neutral and most are  

established as companies with Irish directors but no dedicated 

employees. Their contribution arises indirectly through fees to 

resident professional services, primarily in the legal and financial 

sectors. Estimates by the Central Bank suggest that fees paid in 

Ireland were less than €100 million in 2015.’72 [emphasis added].  

CONCLUSION TO PART ONE 

In 2015, Minister Noonan claimed that: ‘we never have been involved in 

any kind of tax malpractice. Sometimes international tax planners used 

Ireland – for example, in the so-called Double Irish but the Double Irish 

wasn’t an Irish policy.’73 This statement, and others like it, are somewhat 

disingenuous. It’s a bit like a farmer telling you that it wasn’t his fault his 

sheep escaped and ate your prize roses – he didn’t tell them where the 

hole in the fence was.  

However, the Minister is correct in believing that what will benefit  

developing countries most is a fair, fully joined-up international tax  

system which will consider the rights of all countries equally. Various  

international processes have begun to try to improve the global tax  

network. We now turn to looking at these efforts, and Ireland’s role on the 

international stage.  
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PART TWO 

IRELAND ON THE INTERNATIONAL 
STAGE 

In December 2016, debating the Oxfam Tax Battles report in the Dáil, 

Stephen Donnelly TD said:  

‘Deputy O’Sullivan quite rightly refers to this as the need for tax 

justice. Another way to look at this might be enlightened self- 

interest. If we do our bit for global taxation, it will make for a 

stronger reputation and stronger investment in Ireland in the  

future.’74 

As public attention is increasingly drawn to tax justice and its implications 

for human rights, equality and development, Ireland’s international  

reputation is under mounting scrutiny. In this section, we briefly discuss 

current international efforts to curb profit shifting and international tax 

avoidance, and the role which Ireland plays in these efforts.  

THE OECD AND BASE EROSION (BEPS) 

PROJECT 

As far back as 1998, the OECD published a report entitled: Harmful Tax 

Competition: An emerging global issue.75 As pointed out by Oxfam’s Tax 

Battles report, OECD member countries which were actively engaged in 

such tax competition banded together to ensure that its recommenda-

tions went no further.76 

Ireland may therefore have the dubious honour of being the catalyst for 

putting profit shifting back on the agenda. In 2013, the US Senate  

investigation into Apple’s tax affairs in Ireland started a process which not 

only resulted in the European Commission’s ruling against Apple, but 

kick-started discussions on harmful tax practices in the OECD once 

again, culminating in the Base Erosion and Profit Shifting project.  

The central aim of the OECD BEPS project – to prevent profit shifting 

and ensure that profits are taxed where the economic activity takes place 

– is laudable, and without the modified nexus approach, as we have seen 

above, Ireland’s Knowledge Development Box might have been almost 

as harmful as the Double Irish.  

The BEPS process has also succeeded in drafting of a multilateral i 

nstrument (MLI) on tax treaties which, on signing, will automatically 

amend the application DTAs entered into by the signatory States to in-

clude strong anti-avoidance provisions. The instrument provides for 

States to deny treaty benefits either where a transaction was undertaken 

mainly for tax avoidance purposes (primary purpose test) or where the 

entity claiming the relief is a shell company not held by residents of that 

state (limitation of benefits test). States can either register reservations 

on particular elements of the MLI and thereby avoid the application of 
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particular rules or decide, in certain cases, not to abide by a particular 

rule if both states are in agreement. Ireland is expected to sign the  

instrument in 2017, and it is important that the Irish government accepts 

the MLI without any reservations and commits to providing information on 

any circumstances where they agreed not to apply the MLI. 

But vested interests have prevented the OECD BEPS project from being 

as effective as it could be. The Economist labels it a ‘missed  

opportunity’.77  

One of the criticisms levelled against the OECD BEPS project is its fail-

ure to include developing countries in the initial negotiations. The BEPS 

project has effectively been a partnership between the OECD and the 

G20: the G20 requested that the OECD produce the BEPS  

recommendations, which were subsequently adopted by the G20. The 

combined membership of the OECD and the G20 is 44 countries – and 

how can this group of countries plan a truly international tax system?  

Developing countries have now been invited to join an Inclusive Platform 

to implement BEPS – now that all the decisions have been made.78 While 

over 100 countries were involved in the MLI and are expected to sign the 

instrument during 2017, many developing countries are not. Therefore, 

the MLI will not strengthen the Double Taxation Agreements Ireland has 

with countries such as Botswana and Ethiopia, for the time being at least.  

THE BEPS AGENDA AT THE EU  

Despite Ireland’s public commitment to the OECD BEPS process, it is  

arguable that Ireland may be one of the vested interests preventing the 

BEPS project from fulfilling its full potential. At a Eurozone ministers’ 

meeting on the BEPS project in 2015, Michael Noonan told reporters he 

was ‘very much in favour’ of the OECD recommendations but that ‘we will 

be very much interested in ensuring… that there are not bells and whis-

tles that work against our interest added on by the European  

Commission’.79 

The European Commission have been active recently in pursuing an 

anti-tax avoidance agenda. In addition to the ruling on Apple in Ireland, 

state aid rulings have been issued against selective tax advantages 

given to Fiat in Luxembourg and Starbucks in the Netherlands, and  

rulings concerning Amazon and McDonalds are currently pending. In  

legislative terms, the EU Anti-Tax Avoidance Directive, which puts into 

practice many of the OECD BEPS recommendations, was agreed in 

2016, and a further addition to that directive (known as ATAD2) is  

currently being negotiated. An EU directive to implement BEPS action on 

country by country reporting to relevant tax authorities was agreed in 

May 2016, and limited public country by country reporting has been  

mandated for certain sectors, while a proposal is currently on the table to 

mandate public CBCR in the EU for large multinationals. Finally, the  

European Commission have presented a revised proposal on the  

Common (Consolidated) Corporate Tax Base, which moves towards a 

system of formulary apportionment.  
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However, attempts at European level to promote tax justice are consist-

ently watered down or rejected by countries, such as Ireland, trying to 

prevent ‘bells and whistles’.  

EU ANTI-TAX AVOIDANCE DIRECTIVE  

The EU Anti-Tax Avoidance Directive is a good example of a legislative 

effort which started strong and has seen its efficiency eroded by member 

states, as Oxfam analysis shows.80  

In the Irish context, however, it will provide for a number of elements 

which have been absent. The exit taxation provision, which includes 

transfers both to Member States and to third countries, is likely to lead to 

significant legal changes. Ireland has an existing exit charge provision, 

but it is subject to significant exemptions. Interestingly, the entry into 

force of the exit charge has been delayed until 2020, unlike the other  

provisions which must be put in place by 2019.  

The Anti-Tax Avoidance Directive also provides for Controlled Foreign 

Companies (CFC) rules, which are conspicuous by their absence in  

Ireland. CFC rules mitigate against tax haven abuse by allowing  

countries to tax parent companies where subsidiaries abroad are not 

deemed to be appropriately taxed. The final version of the directive  

provides governments with two options for CFC rules. The first option is 

to tax interest, royalties and other relevant types of income of all low-tax 

foreign subsidiaries. This could be relatively effective. However, countries 

can choose not to apply this type of CFC rules if the low-taxed subsidiary 

carries on substantive economic activity. As Oxfam have pointed out, this 

could be easily circumvented by having just one employee in a tax  

haven.81 The second option is to tax income of low-tax subsidiaries  

arising from non-genuine arrangements which have been put in place for 

the essential purpose of obtaining a tax advantage. This is a very weak  

option, because it only protects against profit shifting out of the home 

country and requires the tax authority to analyse many individual  

transactions of low-tax subsidiaries. Ireland has until the end of 2018 to 

provide for CFC rules.  

COUNTRY BY COUNTRY REPORTING  

Country by country reporting by large multinationals – that is, the  

requirement to report details on revenue, profits, taxes paid, employees 

and assets for each jurisdiction in which they do business – entered into 

force in Ireland in 1 January 2016 for Irish parent companies or for Irish 

subsidiaries whose parent company will not be required to file in their 

home country.82  

This information will be shared with other competent authorities on an  

automatic exchange basis; it remains, however, confidential. The failure 

of the OECD BEPS project to make this information publicly available 

means that separate requirements are now needed for public country by 

Without public country by 
country reporting, the efforts 
of civil society to review and 
comment on taxation are 
hampered, and it does  
nothing to aid those  
developing countries which 
will not receive the  
information on an automatic 
exchange basis. 
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country reporting. Without public country by country reporting, the efforts 

of civil society to review and comment on taxation are hampered, and it 

does nothing to aid those developing countries which will not receive the 

information on an automatic exchange basis. Countries like Ireland that 

reject being labelled a tax haven will find it harder to convince the public 

that this is untrue if companies do not report their profits and taxes for 

each country publicly. It is only by having public access to where profits 

are recorded and taxes paid that we can put an end to harmful tax  

practices.  

PUBLIC COUNTRY BY COUNTRY 

REPORTING  

Recent years have seen piecemeal efforts at EU level to mandate public 

country by country reporting. A limited public country by country reporting 

regime has been put in place for the extractives industry, but companies 

are only required to report all payments to governments (including taxes) 

on a country-by-country basis, and not details on turnover, assets and 

profits, or full-time employees, so this information is of limited value in  

trying to ascertain whether tax take is in line with economic activity in 

each country. Fuller public country by country reporting has been put in 

place for the financial sector, and as discussed above, Oxfam France 

and others have been able to use the data published by French banks to 

highlight likely instances of profit shifting – including into Ireland.83  

In April 2016, the European Commission put forward a proposal for pub-

lic country by country reporting across all sectors. This could be a vital 

tool in combating harmful tax practices, allowing developing countries to 

access data, especially where they do not have access to automatic  

information exchange. However, the proposal as it stands is extremely 

limited, in three key respects.  

Firstly, the proposal only obliges extremely large multinational companies 

to report – those with a turnover of more than €750 million, which  

excludes an estimated 85 percent of multinational companies. It also  

excludes the majority of what the EU itself classifies as large groups of 

companies – those with over €40 million in consolidated turnover. This 

would be a more appropriate threshold for public country by country  

reporting.  

Secondly, the proposal leaves out many important elements, such as  

assets, sales and a full list of subsidiaries, without which assessing 

whether a multinational is paying its fair share of tax relative to the  

economic activity in each country becomes extremely difficult.  

Finally, the proposed directive obliges multinationals to publicly report  

information on a country-by-country basis only in terms of operations in 

EU member states and in yet-to-be determined tax havens – the figure 

for operations in the rest of the world would be aggregated. This renders 

the information useless to developing countries’ governments and  
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citizens, who will be unable to see what taxes are being paid and what 

economic value is being created by companies.  

In addition, tax transparency should not be perceived as a sanction to be 

imposed on operations in tax havens only but as a tool which allows  

better corporate accountability. Furthermore, the chances for the EU to 

put in place a strong tax haven ‘blacklist’ remains very thin. Indeed,  

Ireland is among those countries that have blocked the inclusion of a 

zero or near zero tax rate as a criterion for inclusion on the blacklist – 

thereby potentially excluding well-known tax havens such as Bermuda.84  

Public country by country reporting is essential in the current global tax 

environment, where transfer pricing can be used between subsidiaries of 

a parent company to artificially shift profits from one jurisdiction to  

another. An alternative approach is to treat all subsidiaries of a group as 

a single entity, and allocate tax between the various countries of  

operation on the basis of economic activity. This system is known as  

formulary appointment.  

FORMULARY APPORTIONMENT AND 

COMMON (CONSOLIDATED) 

CORPORATE TAX BASE  
As we have seen, the arms-length principle is intended to ensure that 

transfer prices between two entities in the same corporate group are set 

fairly, at market rates. However, while the concept may seem simple, in 

practice it can be difficult to attribute market prices to certain transactions 

(particularly in relation to IP) and applying a strict arm’s length price to 

standard activities, in very profitable groups, can result in excess residual 

profit attributed to the IP. These difficulties can result in harmful tax prac-

tices – which hurt developing countries most, as they are least able to 

monitor transfer pricing.  

An alternative to arms-length transfer pricing is ‘formulary apportion-

ment’. Instead of treating subsidiaries of one group as separate entities 

and requiring them to trade with each other at market prices, formulary 

apportionment treats the group as a single entity. It then applies a pre-

determined formula for the division of profits for taxation purposes among 

the countries in which the group operates, based on the economic  

activity of the group in each country concerned. This eliminates the tax 

benefits of artificially locating particular activities in separate legal entities 

and so puts large groups of companies on a more level footing with  

single companies. It is also much simpler than arms-length transfer pric-

ing and therefore easier to police against tax avoidance.  

Formulary apportionment is used in many jurisdictions at subnational 

level and is being proposed for large groups within the EU under a  

proposal called Common Corporate Consolidated Tax Base (CCCTB). 

Under the proposal, profits derived within the EU would be divided 

among the member states based on the level of real economic activity 

Public country by country 
reporting is essential in 
the current global tax en-
vironment, where transfer 
pricing can be used be-
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carried out by the group in that state. The proposal suggests a split 

based one third on end sales destination, one third on employment and 

one third on tangible fixed assets. Ireland is one of seven states where 

national parliaments have, so far, objected to the scheme. In fact, the  

elements of CCCTB which Ireland looks most favourably upon are those 

of which Oxfam would be most critical – a ‘super-deduction’ for R&D 

which would be even more advantageous to companies than Ireland’s 

current R&D credit discussed above.  

Objections to the CCCTB appear to be primarily based on the view that 

the weighting given to sales would result in large wealthier economies 

being allocated a disproportionate amount of the taxable income. There 

is merit to these objections. The linking of taxing rights to economic  

activity is sought, in part, to ensure that businesses are paying their way 

for the services they utilise. For sales made online, a business may have 

no real presence in the country into which they sell, so sales may not be 

a good indicator of real economic activity.  

These concerns however can be addressed by adjusting the apportion-

ment formula. With a well thought out formula, this system of taxation can 

align tax payments with investments in employees and real assets. It can 

incentivise businesses to create real jobs, rather than use subcontractors 

and can better link the location of tax payments to state services used. 

There is no reason preventing the Irish government supporting formulary 

apportionment in principle while continuing to argue for a considered  

apportionment formula.  

Although CCCTB will only provide for a formulary apportionment system 

within Europe, CCCTB would be effective against profit shifting out of  

developing countries into individual EU member states. For example, a 

firm will not be able to shift profits from Tanzania to Luxembourg any 

more if it also has large operations in Spain, because a large part of its 

total EU profits will then be allocated to Spain instead of Luxembourg.  

A CCCTB, if agreed with the right formula, would provide a hugely  

important reference system for the rest of the world, and might eventually 

lead to a global system of formulary apportionment – which should be 

overseen by a truly global tax body.  

A GLOBAL TAX BODY  

As we have seen above, efforts to create an international tax system 

which prevents harmful tax practices have stepped up in recent years. 

But neither the EU nor the OECD are qualified to represent the  

international community, and a forum which does not include developing 

countries on an equal footing will, inevitably, not take their interests  

sufficiently into account.  

Since 2012, the G77 have been calling for the UN to step up as a global 

regulator for international tax affairs. This was put forward again by the 

Ecuador finance minister to UN General Assembly in September 2016, 

and was one of the primary recommendations by UN Independent Expert 
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Alfred de Zayas in his most recent report on tax evasion and tax fraud.85 

Oxfam was involved in a side event at the UN General Assembly in  

September 2016 that was co-hosted by Ecuador and the Economic  

Commission for Latin America and the Caribbean exploring the formation 

of a Global Tax Body and will continue to work on this issue in the future. 

However, such calls have been consistently resisted by wealthier  

nations, including Ireland. Minister for Finance, Michael Noonan ex-

pressed the Irish Government’s opposition as follows:  

‘The Irish position has always been that the issues of base  

erosion and profit shifting are best addressed by a multilateral  

solution and that the OECD has the recognised international  

experts in this area. It is, therefore, important that the work of the 

EU, the UN or other intergovernmental work on tax takes into  

account the ongoing work at the OECD, and that a twin-track and 

potentially conflicting approach is avoided.’86  

Eurodad has put it another way: ‘The developing countries insist on  

having an intergovernmental UN body and the developed countries insist 

on not having it.’87 

CONCLUSIONS AND 

RECOMMENDATIONS 

The great financial crash has taught policy makers in Ireland and around 

the world that you can’t obtain positive policy outcomes that protect the 

public interest, without adequate and quality data. Ireland has moved to 

address this issue in a number of areas – we now have more and better 

information on our housing system and credit system. Ireland has a stat-

utory Irish Fiscal Advisory Council to provide objective data and analysis 

of the budgetary process. However, in the area of corporate taxation, it is 

still very hard to get a true picture of what is really happening in Ireland.  

Despite improvements, public reporting requirements for multinational 

corporations’ activities, including taxation, are still opaque and somewhat 

limited. In fact, many of Ireland’s tax policies and international negotiating 

positions have undermined international efforts to tackle corporate tax 

avoidance. As leading US economist and UN special adviser Jeffrey 

Sachs stated on a recent visit to Ireland ‘from a systemic point of view of 

an international, honest, transparent system, Ireland’s policies should not 

stand the way they do right now.’88 The continued perception internation-

ally that Ireland facilities corporate tax avoidance poses serious  

reputational risk to Ireland.  

There is broad public support for ending corporate tax avoidance and  

ensuring that companies pay their fair share. A nationwide survey  

commissioned by Oxfam in advance of the 2016 election found that the 

vast majority (86 percent) of Irish people believed that big companies 

were using tax loopholes to dodge paying their fair share of tax, and that 

this should be addressed by the government. In terms of prioritising  
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(86%) of Irish people believed 
that big companies were using 
tax loopholes to dodge paying 
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this should be addressed by 
the government.  
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Ireland’s needs over developing countries’ needs, it is not, and shouldn’t 

be, an either/or situation. Ireland can both attract investment and have a 

positive impact on developing countries. Ireland’s interests and the  

interests of supporting developing countries are in alignment.  

Coordinated efforts at EU, OECD and G20 level will make it harder for  

individual nations in the EU to engage in tax competition based on tax 

loopholes in the future. This means that competition for investment will, in 

the future, be centred on corporate tax rates, quality of infrastructure and 

cost of living. Ireland has little or no scope to move in the area of  

corporate tax rates as it has already set its rate so low. Any reduction 

would have serious budgetary implications and reduce the Government’s 

ability to ensure competiveness in infrastructure and cost of living (like 

housing costs, which in turn drives wage inflation). Although Ireland’s 

corporate tax strategy has been of benefit in the past, the changing geo-

political conditions make it incumbent that Ireland properly engage at an 

international level to stem the negative effects of corporate tax avoid-

ance. This is the conclusion that has been reached by another small 

open trading nation, Vanuatu:  

‘Reliance on passive foreign investment to support our economy 

is now a major risk as there is international pressure (through the 

OECD work on international tax avoidance) on multinational  

companies to pay taxes in the place where the economic benefits 

arise.(…) In order to attract foreign direct investment (FDI) to  

Vanuatu, we must improve our infrastructure, education and 

health standards. FDI will come to Vanuatu if our economy is 

sound, our legal system is effective and we can provide a good 

environment for investment.’89 

Business leaders also recognise this fact, with AIB chief executive, 
Bernard Byrne, recently commenting: 

‘This [attracting investment] goes well beyond headline tax 

rates…But, in order to attract business, we must have the  

required supporting infrastructures such as commercial office 

space, housing and transport – and efficient access to finance.’90  

The following actions by the Irish Government are recommended to  

address the issues highlighted in this report:  

 Support the formation of a global tax body, as the only truly fair 

way of ensuring an international tax system which considers the 

interests of developed and developing countries equally.  

 Conduct a follow-up spillover analysis using new data available 

through country by country reporting, introduced in Ireland in 

2016, which may help to improve understanding of flows between 

Ireland and developing countries via third countries.  

 Demonstrate its commitment to improving the international tax 

system by introducing strong controlled foreign company rules.  

http://www.irishtimes.com/search/search-7.1213540?tag_person=Bernard%20Byrne&article=true
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 Ensure that core elements of any bilateral tax rulings are  

disclosed, excluding any sensitive data.  

 Ensure the EU adopts a meaningful legislation on public CBCR, 

which disaggregates data for every country in which a company 

has a presence; gives adequate details on assets, sales and  

subsidiaries, and is applicable to all multinational companies  

over €40 million. 

 Ensure that all Double Taxation Agreements concluded by Ireland 

contain anti-abuse provisions. While the OECD Multilateral  

Instrument will ensure that anti-abuse provisions apply to certain 

arrangements with wealthier nations, many developing countries 

still fall outside this scope.  

 Ireland’s transfer pricing regime should be made ‘two-way’, giving 

Irish Revenue officials the power to investigate where they  

believe transfer prices to be overstated in Ireland’s favour, rather 

than only where transfer prices may be understated (the current 

one-way system). A more extensive automatic information  

exchange system should also be put in place.  

 Ensure that Ireland’s commitment to capacity building on taxation 

with developing countries includes assisting developing countries 

in concluding treaties with Ireland that are not unduly restrictive or 

harmful to their interests. The failure to include anti-abuse  

provisions and withholding tax on management fees in the new 

Ireland-Zambia double taxation treaty, despite the extensive  

public attention drawn to the tax avoidance which had taken place 

as a result of the old treaty, points to significant failures in the  

negotiations process.  

 Ensure that disaggregated data from exchanges of information 

with countries in terms of CBCR reports and bilateral advance 

pricing rulings are made public in Ireland. Information to be made 

public could include the number of companies covered by the 

above information exchanges, broken down by sector, employ-

ees, turnover, tax paid and total effective tax rate and effective tax 

rate per sector. Details of adjustments made as a result of the  

exchange of information should be made public as well. Public re-

porting should also be made in relation to firms’ mandatory  

requirement to disclosure of aggressive tax planning schemes to 

the government. Information to be made public could include 

number of disclosures made, potential amount of tax lost and 

analysis of possible steps to address such schemes. 

 Re-examine our network of Double Taxation Agreements to  

ensure that companies cannot avail of tax structures similar to the 

Double Irish post-2020, and support EU efforts to identify harmful 

tax structures.  

 Actively support the establishment of a clear EU list of the worst 

tax havens, based on objective criteria and free from political  
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interference. The criteria must include transparency measures, 

zero percent or very low tax rates and the existence of harmful 

tax practices granting substantial reductions. Strong measures 

(including sanctions and incentives depending on the context) 

should be then be used to limit base erosion and profit shifting.  

 Ensure that incentives for intellectual property are sufficiently  

targeted to encourage real research, development and innovation 

in Ireland. Any incentive which does not have a demonstrable  

impact on increasing research and development should be  

abolished. 

 All incentives should be regularly reviewed to limit private long-

term benefits and public harm; all tax exemptions should be 

phased out where there is no clear evidence that they are  

effective. 

 Use the opportunity of the current CCCTB proposal to engage on 

the question of formulary apportionment and how best to have a 

formula which fairly reflects real economic activity.  

 Significantly limit the use of Special Purpose Vehicles under  

Section 110 of the tax code.  
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GLOSSARY 

 

Anti-abuse provisions 

Provisions in a tax treaty which are aimed at preventing tax avoidance. 

Anti-abuse provisions can either be specific – aimed at preventing tax 

avoidance in specific areas or general.  

Automatic Exchange of Information  

A system whereby relevant information about the wealth and income of a 

taxpayer, individual or company, is automatically passed by the country 

where the income is earned to the taxpayer’s country of residence. As a 

result, the tax authority of a taxpayer’s country of residence can check its 

tax records to verify that the taxpayer has accurately reported their  
foreign source income.  

Base Erosion and Profit Shifting (BEPS)  

This term is used to describe the practices of shifting taxable income or 

gains out of countries where they were earned, to low-tax countries; or of 

structuring transactions so that, due to differences in national rules, a 

transaction falls out of the tax net entirely. These practices results in  
 ‘erosion’ of the tax base of the countries affected, and therefore reduce 

revenues (see also below under ‘transfer mispricing’).  

Common Consolidated Corporate Tax Base (CCCTB)  

CCCTB is a proposal that was first launched by the European  
Commission in 2011, but failed to reach unanimity. An amended legisla-

tive proposal was launched in 2016. It entails a common EU system for 

calculating the profits of multinational corporations operating in the EU 

and dividing this profit among the EU Member States based on a formula 

to assess the level of business activity in each country (see Formulary 

apportionment).  

Controlled Foreign Corporation (CFC) rules  

A CFC is a foreign company controlled by persons in a particular country. 

CFC rules allow the country where the shareholders are resident to limit 

profit shifting by multinational corporations by deeming certain income of 

the CFC to be income of the shareholder and taxable in their hands. 

Generally these rules are applied where the tax suffered by the CFC on 

its activities is significantly lower than the tax rate of the shareholder 

country. 

Country by country reporting 

Country by country reporting requires multinational companies to provide 

a breakdown of profits earned, taxes owed and taxes paid, as well as an 

overview of their economic activity in every country where they have a 

presence. A country by country reporting requirement was introduced in 

Ireland from 1 January 2016. However, such information is only available 

to the Revenue authorities (the authority to which it is submitted and 
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other tax authorities with whom they may exchange this information). 

Oxfam and others have called for public country by country reporting, 

in the interests of greater transparency.  

Double Irish 

The Double Irish is a tax avoidance structure which uses an Irish  
registered non-resident company. Groups which were controlled by  
certain non-Irish residents or which were listed on a stock exchange 

could set up an Irish incorporated company which was effectively  
stateless for tax purposes. This company could then be used to hold  
valuable intellectual property and its income would not be taxed. Since 

2015, all new companies which register in Ireland are tax resident here 

unless they are resident elsewhere under the terms of a Double Taxation  

Agreement. This amendment closes the double Irish structure, although 

those companies currently availing of the structure have until the end of 

2020 to restructure.  

Double Taxation Agreement (DTA)  

A legal agreement between jurisdictions to determine the cross-border 

tax regulation and means of cooperation between the two jurisdictions. 

Double Taxation Agreements often revolve around questions about 

which of the jurisdictions has the right to tax cross-border activities and at 

what rate. While the objective is nominally to prevent an individual or  
corporation being ‘double taxed’ in both jurisdictions, practically the result 

can sometimes be that tax is paid in neither jurisdiction.  

Excess profits 

Profits over and above what one might normally expect in a particular  
jurisdiction, which can be an indicator of profit shifting.  

Exit tax 

A company which transfers assets from one country to another may be 

liable to exit tax in the first country.  

Formulary apportionment 

Formulary apportionment (or unitary taxation) is an alternative to transfer 

pricing. Instead of treating subsidiaries of one group as separate entities 

and requiring them to trade with each other at market prices, formulary 

apportionment treats the group as a single entity. It then applies a pre-

determined formula for the division of profits for taxation purposes among 

the countries in which the group operates, based on the economic  
activity of the group in each country concerned. The formula used to re-

flect economic activity is generally based on sales, assets and number of 

employees in any given country, but the weighting of each of these to  
accurately reflect economic activity is the subject of much debate.  
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Hybrid mismatches 

A hybrid mismatch is where an entity or financial instrument is treated  
differently for tax purposes in different jurisdictions. Hybrid mismatch  
arrangements are ones where multinational companies seek to exploit 

these differences to avoid tax. 

Intellectual property 

Intangible assets which arise as a result of creative thought, and for 

which the owners of that creative thinking are assigned a monopoly (such 

as patents, copyright etc.).  

Patent box  

A ‘patent box’ or ‘innovation box’ is a special tax regime that includes tax 

exemptions or reduced tax rates for activities related to research and  
innovation. These are intended to stimulate research and development, 

but have been used by multinational corporations to avoid taxation by 

shifting profits out of the countries where they do business and into a  
patent box in a foreign country, where the profits are taxed at very low 

levels or not at all. Ireland’s patent box, the Knowledge Development 

Box, complies with OECD standards to discourage profit shifting, but has 

still attracted criticism as not the best tool to encourage innovation. 

Profit shifting  

See ‘base erosion and profit shifting’.  

Shell company 

A company without active business operations or significant assets.  

Special purpose vehicle 

Special purpose vehicles (or special purpose entities) allow a company 

to create a separate corporate entity for a specific purpose. Initially  

established in Ireland to allow for securitisation (the repackaging of finan-

cial assets), their use in Ireland has expanded to cover a variety of non-

financial activities, including aircraft leasing and property assets. A  

distinction is therefore made between financial vehicle corporations 

(securitisation vehicles) and SPVs engaged in activities other than  

securitisation. A Section 110 company is an Irish resident special  

purpose vehicle which holds ‘qualifying assets’ and generally allows such 

SPVs to pay little or no tax where certain conditions are met.  

Spillover analysis 

A spillover is the effect of one country’s rules and practices on another. In 

2015, the Irish Department of Finance commissioned an analysis of the 

possible spillover effects of the Irish corporate tax system on the revenues 

of developing countries.  

Tax avoidance 

Technically legal activity which results in the minimisation of the tax  
burden. Generally refers to activities that do not comply with the intent of 

the tax legislation. 
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Tax evasion 

Illegal activity that results in not paying or under-paying taxes.  

Tax incentives 

Tax incentives are deliberate measures which are designed to encourage 

a particular economic activity, usually by providing for lower or no taxes 

on that particular activity. 

Tax loopholes 

A tax loophole refers to an omission or obscurity in the tax code, which 

allows the reduction of tax liability, usually in a manner which is at odds 

with the overall logic of the tax system.  

Transfer pricing 

Pricing conditions for transactions between subsidiaries of the same 

group. Such intra-group trading is governed by the OECD’s arm’s length 

principle requiring companies to apply the same conditions as if trading 

with third companies. Market prices can be difficult to quantify, however, 

particularly with respect to the sale of intangible assets such as services 

or intellectual property rights, and intra-group transactions are often used 

to avoid taxes (referred to as transfer mispricing).  

Transfer tax 

A tax on the passing of title to property from one person or entity to an-

other.  

Withholding tax 

In the case of multinational corporations, withholding taxes refer to when 

income is taxed at source in the country where the profit arises by requir-

ing the person making the payment to withhold the tax and pay it over to 

the authorities. Generally a foreign tax credit is given in the country of 

residence of the multinational, to reflect that tax has already been paid in 

another jurisdiction. 
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FURTHER INFORMATION 
 

For further information on the issues raised in this paper please contact 

Senior Research and Policy Co-ordinator Michael McCarthy Flynn on  

01 6350 461 or by email on michaelmccarthy.flyn@oxfamireland.org  
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